
 

for the security property; 
n a statement setting out the details concerning 
the first mortgage; and 
n a sheet outlining the terms of the proposed 
mortgage investment (including that the first 
mortgage had a balance owing of $543,000).

The lender approved the mortgage  
and advanced $108,000, secured by a second 
mortgage. A year later the mortgage was, 
at the borrower’s request, increased to 
$158,000. The further $50,000 was to clear  
off an onerous third mortgage that had  
been registered to pay off the borrower’s 
stock debt.

THE ISSUE
A big part of a broker’s job is to gather 
mortgage loan application information about 
borrowers (such as employee information, 
credit reports and appraisals) and present it to 
lenders for approval and funding. What level 
of care does a broker have to put into making 
sure the presented information and any advice 
provided as to the wisdom of funding the 
transaction is accurate? What liability does the 
broker have when a funded transaction later 
appears to have been an unwise deal for the 
lender? What might a broker do to limit the 
possibility of any such liability? 

The November 19, 2018 decision in Royce 
Holdings Inc. v. Jupe, 2018 BCSC 2025 goes 
some distance in filling the void of informa-
tion available to answer these questions. Of 
course, you would want to obtain legal advice 
to cover specific instances.

WHAT HAPPENED?
A broker provided a loan application package 
to a lender, including:
n a mortgage application (including a 
statement of assets and liabilities, as well as a 
credit report, regarding the borrower); 
n an appraisal indicating a value of $810,200 
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The security property was ultimately 
sold for $390,000 in foreclosure proceedings 
brought by the first mortgage holder. The 
sale proceeds were not enough to pay out 
even the first mortgage; the second mortgage 
interest was extinguished from title. The 
second mortgage holder lost the entire  
investment and sued, among others, the  
broker who had brought him the deal. He 
also sued the brokerage who he claimed  
employed the broker at the material times.

While the case involved several related 
issues, a central issue related to the standard of 
care a broker owes a lender in presenting and 

broker to the lender, the Court said that  
although a broker does not function as a 
guarantor as to the information provided to the 
lender, reasonable care is required. That may 
extend to verifying information if the broker 
has reason to believe the information is suspect. 

The broker met the standard of care with 
respect to the first advance. He acted honestly 
and in good faith and he applied his knowledge 
and experience to the best of his ability when 
assessing the investment and recommending 
it to the lender. 

The Court said the broker considered all 
the available information and that, applying 
his knowledge and experience, he considered 
the investment to be a reasonable one for the 
lender. Further, he had no basis to believe that 
any of the information supplied was false or 
inaccurate. There was nothing inaccurate in 
the information provided by the broker in 
support of the first advance:
n The appraisal was prepared by an indepen-
dent and qualified appraiser for mortgage 
purposes. (While the appraisal was much 
higher than the ultimate sale price, there was 
no admissible evidence to either explain the 
discrepancy or to suggest that the broker had 
reason to question its accuracy at the time it 
was presented to the lender.)
n The accuracy of the credit report indicating 
a top-level rating for the borrower was not 
challenged. (The report showed a high cred-
it-card debt, but it did not show an inability to 
service that debt. The borrower had qualified 
for bank financing and had a history of  
making payments without default.)
n The loan to value ratio, based on the apprais-
al, was 80% but the values were known to the 
lender who was in a position to assess the risk.
n No income confirmation was obtained 
regarding the guarantor. (The broker said it was 
not needed given the value of the property and 
the credit rating and history of the borrower.)
n The shares taken as additional security were 
of no value, but the lender did not indicate they 
were a factor at all in the lending decision.
n The location of the property was not 
misrepresented to the lender; the location  
was apparent on the materials provided.

The lender was not a complete neophyte 
investor. He had previously completed one 
successful mortgage investment with the  
broker, is a former lawyer who had run his own 

recommending a mortgage application  
on behalf of a borrower client.

DECISION
The Court came to different decisions 
concerning the first and second advances.

FIRST ADVANCE
The broker, at the time of the first advance, 
was not affiliated with the Defendant broker-
age; accordingly, the Defendant brokerage was 
not responsible for the broker’s conduct at  
the relevant time.

As to the standard of care owed by the  
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successful law practice for many years, and is 
an intelligent and sophisticated person fully 
capable of assessing an investment risk and 
making his own decision. The Court said that 
is what he did in this case and it is only with 
the benefit of hindsight he sought to shift the 
blame to the broker and the brokerage for what 
turned out to be an unfortunate investment.

SECOND ADVANCE
The broker, at the time of the second advance, 
was registered with the subject brokerage. 
The B.C. Mortgage Brokers Act, by defini-
tion, makes the broker an employee of the 
brokerage. While brokers do sometimes 
nevertheless sign contracts with brokerages 
that designate themselves as contractors, no 
contract was entered as evidence in the case. 
The Court said that regardless, here the broker 
was clearly held out as representing the bro-
kerage. As well, the broker operated out of the 
brokerage’s premises, held the title of senior 
vice-president of the brokerage and used the 
brokerage’s letterhead. Because of this, the 
brokerage was responsible for the conduct of 
the broker regarding the second advance.

The broker’s conduct was different regarding 
the second advance from that regarding the 
first advance. 
There was increased risk for the lender regarding 
the second advance:
n A red flag should have gone up about the bor-
rower’s financial situation. The borrower wanted 
to increase the second mortgage to raise funds 
to pay out a high-rate third mortgage that had 
been incurred to pay off a stock debt.
n The broker wrote to the lender that the 
security property is listed for sale at $895,000 
and appraised at $835,000. There was no 
evidence of a new appraisal having been 
done and no evidence of the property having 
increased or maintained the value of $810,000. 
n The loan-to-value ratio would have been 
85% and there is no evidence the broker 
discussed this obvious increased risk with the 
lender. (The Court offers no explanation as to 
why the lender would have been in any less 
of a position to assess this risk than he was 
regarding the first advance. Regarding the first 
advance, recall the Court said that the values 
were known to the lender and he was in a 
position to assess the risk.)
n The broker discussed with a Realtor the ben-
efits of the sale price of the property being  

between $775,000 and $800,000. The broker 
did not discuss with the lender the reduced  
equity that would result from such a price 
drop. (The substance of the conversation 
with the Realtor was indicated by the broker 
in a letter to the lender. It should have been 
obvious to the lender that a decreased property 
value would mean less available equity for the 
lender. Indeed, the Court said that the risk was 
obvious but then said the broker should have 
discussed it with the very lender the Court found 
to be sophisticated and able to assess risks.)
n The broker was aware real estate values had 
begun to drop.

A reasonable broker advising a client on 
the merits of an investment ought to have  
fully considered the extent of the increased 
risk presented by the second advance and  
advised the lender accordingly. The broker 
failed to do so. Instead, the broker falsely told 
the lender that the property was appraised  
for an increased amount.

Had the broker done appropriate due 
diligence at the time of the second advance 
and had the increased risks been explained to 
the lender, the lender would not have made 
the second advance. The broker’s negligent 
conduct caused the loss to the lender. 

The broker and the brokerage were liable 
for damages caused to the lender by the sec-
ond advance. They were responsible for  
the $50,000 advance plus interest. 

TAKEAWAYS
n Brokers are not guarantors of the information 
they present to lenders, but reasonable care is 
required. 
n Brokers may need to verify information 
presented to a lender if the broker has reason 
to believe the information is suspect (such as 
being false or inaccurate).

n Brokers must act honestly and in good 
faith (including applying their knowledge and 
experience to the best of their ability when 
assessing the investment and recommending 
it to the lender).
n It is difficult to reconcile the two different 
decisions regarding the two advances. Possibly 
the Court is saying that although a broker 
does not have the duty to advise, at least a 
sophisticated lender, as to the wisdom of a 
transaction, they must do so honestly and in 
good faith if they choose to do so. The Court 
did not find anything lacking in this regard as 
to the first advance but did so as to the second.

n A broker should consider limiting the scope 
of their responsibilities by entering into an 
agreement with the lender setting out what 
they will and will not be doing (such as, will 
not be assessing the financial wisdom of the 
transaction or any part of it, will not be  
verifying the accuracy of any documentation). 
This would not allow the broker to act dishon-
estly or in bad faith, but it would more likely 
put the burden on the lender to make and  
be responsible for the lending decision.  
The broker would have to balance this  
approach with the fact that such an agreement 
might cause some lenders to decline  
to consider applications from the broker.
n Brokerages may want to consider having 
errors and omissions insurance to cover even 
those persons they consider to be contractors, 
particularly if those persons in fact function 
like employees. In this case, the Court said 
that it had not been provided with a contractor 
agreement and, regardless, the broker con-
ducted himself as an employee. It implicitly 
left open the question as to whether a broker 
can, at least in B.C., ever be anything but an 
employee given the definition of the role in 
the Mortgage Brokers Act. 
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What liability does the broker have 
when a funded transaction later appears 
to have been an unwise deal for the 
lender? What might a broker do to limit 
the possibility of any such liability?”

brokers’obligations
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