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A
s much as I often hear that 
the Canadian legal system 
moves slowly, way too slowly, 
the law does evolve.  As cases 
weave their way through 

the courts, the law changes, adapts and 
fine-tunes legal issues. As such, the mortgage 
practitioner is well served by keeping up with 
the changes. I will attempt to highlight a few.

A. THE LIMITATION ACT, 
RENEWALS, AND ON-DEMAND 
MORTGAGES
Prior to examining a recent 2018 case by the 
British Columbia Court of Appeal that addresses 
the new Limitation Act in British Columbia, a 
quick recap of the Limitation Act and how it 
affects lenders is prudent and necessary. 

Quite often mortgage terms change as 
between the lenders and borrowers over 
the lifespan of the mortgage. Many changes 
do not require registration in the land title 
office. These amendments are usually made 
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informally without the use of legal counsel or 
other formalities. 

I recommend familiarizing yourself with 
the various forms of renewal agreements. While 
a straightforward document, many lenders 
use their own form of document to craft their 
renewals without the use of counsel. The 
major concern with renewals is that registered 
mortgages are subject to the Limitation Act.
PRACTICAL TAKEAWAY: In British Columbia, 

mortgages are subject to the Limitation 

Act and lenders need to be wary of the 

shortened two-year term. Brokers, lawyers 

and professionals should be vigilant and 

warn clients who wrongfully assume that 

registration of a mortgage creates an enduring 

and endless security.  

Recently, the British Columbia Court of 
Appeal addressed the new Limitation Act 
and how it affects “on-demand” mortgages in 
Leatherman v. 0969708 B.C. Ltd., 2018 BCCA 
33. You will recall that these types of mortgages 
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however, is not a demand obligation because 
it was payable without demand on October 31 
of each year. The Mortgage also provides that 
the property mortgaged is security for the debt. 
With respect to security for the debt, s. 15 of 
the Act applies. The right to realize on the security 
arises upon discovery of that right.

Discovery of the right, by s. 15, arises upon 
default. The default occurred when an interest 
payment was not made under the Mortgage, and 
thus the right to realize on the security arose on 
such default, and the two-year limitation period 
would apply from default, unless postponed.

With respect to the demand 
obligation, s. 14 applied. Thus, the limitation 
period with respect to the ability to seek 
judgment enforcing the covenant to pay ran from 
November 9, 2016, the first day of a failure to pay 
after demand. With respect to the right to realize 
on the security, the limitation period ran from 
the first day that the right to enforce the security 
arose, namely, the date of default, October 31, 
2013, by virtue of s. 15.

do not have a fixed end date for repayment, and 
enforcement occurs when the lender demands 
it. In Leatherman, the mortgage and general 
security agreement secured a loan between 
friends. The terms of that mortgage dictated 
that the loan was payable on demand and 
interest payments were required annually each 
October 31. The borrower failed to make the 
interest payment in October 2013 and, after 
some correspondence between the parties 
regarding the loan, the lender demanded the 
full amount on November 9, 2016. 

The Court outlined sections 14 and 15 of 
the Limitation Act and how they affect different 
components of an on-demand mortgage. 

With respect to both sections, the Court 
stated that:

This Mortgage, like most mortgages, includes 
both a covenant to pay and security for the debt. 
The covenant to pay the principal, considered on 
its face, and alone, is a demand obligation. With 
respect to it, s. 14 applies; that is, it is not payable 
until demand. The obligation to pay interest, 

As such, the lender was entitled to pursue 
the principal amount and the two-year interest 
not more than two-years overdue from the 
demand date, November 9, 2016. However, 
the limitation period for the lender to enforce 
their security interest started on the date of 
default, October 31, 2013. In other words, the 
lender’s rights to seek an Order Absolute to 
earn title of the property and to seek interest 
payments longer than two-years overdue were 
extinguished. 
PRACTICAL TAKEAWAY: Carefully review 

mortgage documents upon default, especially 

with on-demand mortgages. Lenders may 

not be aware of the different starting points 

from the Limitation Act. When dealing with 

an on-demand mortgage foreclosure, always 

determine the demand date and the date the 

mortgage became enforceable to determine the 

available remedies for your client. 

I also highlight the Court of Appeal’s 
threshold for classifying an on-demand 
mortgage. Simply inserting the term “payable 
on demand” is not sufficient to characterize a 
mortgage as a demand obligation under section 
14 of the Limitation Act. The Leatherman 
mortgage was a reasonable arrangement in a 
high-risk lending environment where there was 
little prospect for repayment on strict terms 
or on a specified due date. In short, look to 
the mortgage in its entirety and the context in 
which it was agreed upon. 
PRACTICAL TAKEAWAY: Always be clear of the 

mortgage terms. The mortgage must go beyond 

stating “payable on demand” and a lender must 

be vigilant as to the context surrounding the 

mortgage. 

PRACTICAL TAKEAWAY: In your commitment 

letters or other documents provided to the 

borrower or lender, clarify your role and 

consider stating that after funding your role 

is at an end and that you are not retained for 

preparing renewals at this time. 

B. GST “SUPER” PRIORITY
Although I appreciate that this topic keeps 
showing up these days, two recent cases have 
highlighted the importance of deemed trusts 
in the mortgage lending practice and, as such, I 
find it necessary to cover this topic again.

Deemed trusts have, and should always 
be, a large concern to lenders, particularly 

          In documents 
provided to the 
borrower or lender, 
clarify your role and 
consider stating 
that after funding 
your role is at an 
end and that you 
are not retained for 
preparing renewals.”
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private lenders who do not have either the 
time or resources to perform comprehensive 
due diligence. The Income Tax Act, Excise 
Tax Act, Employment Insurance Act and the 
Canada Pension Plan Act all contain sections 
related to deemed trusts. Deemed trusts are 
derived from unpaid income tax, Canada 
Pension Plan contributions and employment 
insurance premiums. If an individual does not 
remit these monies, as governed by the above-
mentioned Acts, to the Receiver General, the 
individual becomes a tax debtor. The Acts 
mentioned above in this paragraph deem the 
tax debtor’s property, as well as any proceeds 
therefrom, as held in trust for the Crown up 
to the value of the tax debt. The proceeds 
also include proceeds from the sale of real 
property. The property and/or proceeds under 
the deemed trust are considered beneficially 
owned by the Crown regardless of any 
registered security interests. 

One of the bigger concerns for lenders 
is that lenders have no (or limited) ability to 
perform any due diligence to determine if 
there is a deemed trust or what the amount of 
a deemed trust is without authorization from 
the borrower. Even if authorization is granted 
by the borrower, it can take weeks (or longer) 
before obtaining any information from the 
Canada Revenue Agency (CRA). Considering 
this delay, I have seen more and more lenders 
attempt to obtain post-funding confirmation 
of a nil balance owing, but prior to discharging 
their mortgage. Lawyers acting for lenders 
are receiving requests to insert conditional 
discharge clauses in the mortgage terms.
PRACTICAL TAKEAWAY: While I see the 

intent behind a conditional discharge clause 

being added to mortgage terms that requires 

confirmation of no funds owed to CRA, such 

clauses are often met with serious push back 

from borrower’s counsel.

Recently the Federal Court released a 
decision highlighting the importance of being 
aware of potential deemed trusts and has created 
a strong argument for including conditional 
discharge clauses in mortgage contracts. In Her 
Majesty The Queen v. The Toronto-Dominion 
Bank, 2018 FC 538, the Federal Court 
reaffirmed the priority of unremitted goods and 
services tax (GST) amounts in the context of 
paying out a mortgagee. 

Briefly going over the facts, the taxpayer 
collected and failed to remit GST to the 
Receiver General of Canada for the years 2007 
and 2008 in the amount of $67,854. In 2010, the 
Toronto-Dominion Bank (the “Bank”) granted 
a mortgage and a line of credit, which was 
secured over the taxpayer’s house. The next year 
the house was sold, and the Bank discharged 

their security after being fully repaid from the 
proceeds of the sale. In April 2013, CRA issued 
a demand letter to the Bank for unremitted GST 
amounts of $97,327. In February 2015, CRA 
issued a revised demand letter to the Bank for 
the correct amount of $67,854.

The Federal Court reviewed the history of 
the sections governing deemed trusts under 
the Excise Tax Act (the “ETA”) and the Income 
Tax Act (the “ITA”), sections 222 and 227, 
respectively. Prior to 1997, both the ETA and 
ITA merely stated that if an employer deducts 
or withholds income tax amounts, or a person 
collects GST, the person holds that money in 
trust for Her Majesty. In 1997, the Supreme 
Court of Canada in Royal Bank of Canada 
v. Sparrow Electric Corp., [1997] 1 SCR 411, 
held that the deemed trust from both the ETA 
and ITA do not take priority over pre-existing 

security interests. After this decision, Parliament 
announced it would grant deemed trusts 
absolute priority over secured creditors and 
amended both the ETA and the ITA. Section 
222(3) of the ETA was amended to include:

[Property of the person] is property 
beneficially owned by Her Majesty in right 
of Canada despite any security interest in the 
property or in the proceeds thereof and the 
proceeds of the property shall be paid to the 
Receiver General in priority of all security 
interests. [Clarification added]

The Federal Court found that the amounts 
paid to the Bank were “proceeds” as mentioned 
in section 222(3) of the ETA which established 
a deemed trust and imposed an obligation on 
the Bank to repay the unremitted GST amount 
received by the indebted taxpayer.

In Toronto-Dominion Bank, the Bank 
argued four main arguments. First, it argued 
that the deemed trust provisions under the 
ETA only applied when a secured creditor 
enforced its security and sold the debtor’s 
property. Second, the Bank stated that, as a 
bona fide purchaser for value of the money 
received, the Bank was not obligated to 
pay the unremitted GST. Third, the Bank 
stated that the deemed trust provisions only 
occurred after a crystallization or triggering 
event, and the triggering event occurred 
when the Crown sent its first demand letter 
in April 2013. At that point the Bank was no 
longer a secured creditor and not liable. Last, 
the Bank argued that any money remitted to 
CRA from the proceeds of the sale constituted 
expropriation of private property and, as a 
matter of policy and fairness, should not be 
granted. The Federal Court rejected all of the 
Bank’s arguments. 

The Federal Court noted that while the 
definition of proceeds is not included in either 
the ETA or ITA, past jurisprudence had applied 
identical reasoning regardless of whether 
proceeds arose from a forced sale by a secured 
creditor or a voluntary sale by the borrower. As 
such, the ETA applied to the proceeds received 
by the Bank. 
PRACTICAL TAKEAWAY: Deemed trusts are 

real and CRA can and will assert them. Deemed 

trust priority issues are not restricted to when 

a lender forecloses on a borrower. Even in a 

voluntary sale, it is imperative to consider the 

possibility of unremitted GST payments.  The 

bona fide purchaser of value defence cannot be 
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         Record in writing the facts in 
situations where you are dealing with 
a mortgage transaction that has harsh 
or unusual terms or higher than usual 
interest rates or fees.”
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invoked by a secured creditor in the context of  

a deemed trust under the ETA or ITA. 

The Federal Court acknowledged the harsh 
consequences against secured lenders stemming 
from this interpretation but recognized that 
the judicial system must bow to parliamentary 
supremacy. Parliament had already carved out 
an exemption for prescribed security interests 
under section 222(4) of the ETA and the Court 
could not go against legislative intent by carving 
out additional exemptions.  
PRACTICAL TAKEAWAY: Advise your lender 

clients about the importance of unremitted 

GST payments. Consider methods in 

minimizing this risk.  

The second case I note is Her Majesty The 
Queen v. Callidus Capital Corporation, 2017 
FCA 162, where the Federal Court of Appeal 
agreed with the Crown that the GST obligation 
and, more importantly, priority were not 
extinguished upon the bankruptcy of a tax 
debtor. I note this case because the Supreme 
Court of Canada recently heard an appeal of 

this case on November 9, 2018. Although, at 
the time of this paper, a formal judgement has 
not been released, it appears that the Supreme 
Court of Canada has reversed the Federal Court 
of Appeal’s decision. As such, I emphasize 
the dissent from the Federal Court of Appeal 
decision. 

In Callidus, the tax debtor collected but 
failed to remit GST and harmonized sales tax 
(“HST”) to the Receiver General in the amount 
of $177,299.70. The secured creditor at the 
time, the Bank of Montreal, assigned the debt 
to Callidus Capital Corporation (“Callidus”). 
Callidus agreed to forbear from enforcing the 
newly assigned debt if the tax debtor marketed 
some of its owned properties for sale to repay 
a portion of the debt owed. Callidus received 
$590,956.62 in sale proceeds and the tax 
payer also agreed to deposit all future funds 
received from all sources into blocked accounts 
for Callidus to reduce the outstanding debt 
owed. On April 2, 2012 the plaintiff issued 
a demand letter for unremitted GST and 
HST. On November 7, 2013, at the request of 
Callidus, the tax debtor made an assignment 

in bankruptcy under the Bankruptcy and 
Insolvency Act. 
PRACTICAL TAKEAWAY: Currently, bankruptcy 

does not change the priority of deemed trusts 

under the Excise Tax Act. However, this decision 

seems to have been overturned by the Supreme 

Court of Canada. Perhaps the dissent’s views 

are correct and the subject matter and priority of 

a deemed trust ceases to exist upon bankruptcy.

C. THE CERTIFICATE OF PENDING 
LITIGATION AND PRIORITY 
Real estate practitioners are often aware of the 
priority issues and concerns surrounding first 
mortgages, subsequent mortgages, builders’ 
liens and other charges. Lender clients are 
generally aware of the priority issues and often 
attempt to resolve priority issues with priority 
agreements. However, an area that does not 
garner the same level of scrutiny is certificates  
of pending litigation (CPL) and how they  
affect priority.

A hasty read of the law implies a simple 
explanation that a successful judgement will be 
granted priority based on the date the CPL was 
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security interests. After this decision, Parliament 
announced it would grant deemed trusts 
absolute priority over secured creditors and 
amended both the ETA and the ITA. Section 
222(3) of the ETA was amended to include:

[Property of the person] is property 
beneficially owned by Her Majesty in right 
of Canada despite any security interest in the 
property or in the proceeds thereof and the 
proceeds of the property shall be paid to the 
Receiver General in priority of all security 
interests. [Clarification added]

The Federal Court found that the amounts 
paid to the Bank were “proceeds” as mentioned 
in section 222(3) of the ETA which established 
a deemed trust and imposed an obligation on 
the Bank to repay the unremitted GST amount 
received by the indebted taxpayer.

In Toronto-Dominion Bank, the Bank 
argued four main arguments. First, it argued 
that the deemed trust provisions under the 
ETA only applied when a secured creditor 
enforced its security and sold the debtor’s 
property. Second, the Bank stated that, as a 
bona fide purchaser for value of the money 
received, the Bank was not obligated to 
pay the unremitted GST. Third, the Bank 
stated that the deemed trust provisions only 
occurred after a crystallization or triggering 
event, and the triggering event occurred 
when the Crown sent its first demand letter 
in April 2013. At that point the Bank was no 
longer a secured creditor and not liable. Last, 
the Bank argued that any money remitted to 
CRA from the proceeds of the sale constituted 
expropriation of private property and, as a 
matter of policy and fairness, should not be 
granted. The Federal Court rejected all of the 
Bank’s arguments. 

The Federal Court noted that while the 
definition of proceeds is not included in either 
the ETA or ITA, past jurisprudence had applied 
identical reasoning regardless of whether 
proceeds arose from a forced sale by a secured 
creditor or a voluntary sale by the borrower. As 
such, the ETA applied to the proceeds received 
by the Bank. 
PRACTICAL TAKEAWAY: Deemed trusts are 

real and CRA can and will assert them. Deemed 

trust priority issues are not restricted to when 

a lender forecloses on a borrower. Even in a 

voluntary sale, it is imperative to consider the 

possibility of unremitted GST payments.  The 

bona fide purchaser of value defence cannot be 
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registered. However, this simple explanation, 
while tempting and believed by some lenders,  
is erroneous. Unlike mortgages, a registered 
CPL does not create an interest in the land 
against which it was registered. Rather, a CPL  
is merely notice to the world of a potential 
action that claims an interest against the 
registered property, and does not create any 
substantive rights. 

In Ryan Mortgage Income Fund Inc. v. 
Revesz, 2015 BCSC 1734, the Court explained 
the nature of a CPL priority. In this case, the 
petitioner was granted two mortgages by 
the mortgagor for the principal amounts of 
$25,000 and $58,000. The mortgagor paid off 
the first mortgage of $25,000 and the petitioner 
erroneously discharged the second mortgage of 
$58,000. Before the petitioner could re-register 
the second mortgage, the respondent, Craig 
Tostenson Enterprises Ltd., registered a CPL on 
the property. The Court quoted Bank of Nova 
Scotia v. Titanich, 2014 BCSC 1129, and stated 
that a CPL does not have a proven interest in 
land. Section 31 of the Land Title Act does not 
create or affirm a priority, but rather reserves a 
priority spot against other registered charges. 
The CPL holder can claim that priority after a 
judgement or order establishes that CPL. As 
such, the CPL in Ryan Mortgage maintained 
a position in priority over the re-registered 
mortgage. 
PRACTICAL TAKEAWAY: I emphasize the 

language of both the Land Title Act and the 

Courts. A CPL can claim priority, but a CPL does 

not have priority. The distinct nature of a CPL 

merely granting a claim in priority, in contrast 

to other more common registered charges that 

grant a priority as governed by the Land Title 

Act, explains why a CPL “priority” cannot be 

changed from a priority agreement. 

D. UNCONSCIONABLE 
MORTGAGES
I cannot stress enough the importance of 
being cognizant of avoiding assisting with or 
receiving instructions that could be deemed 
to be unconscionable transactions. Please take 
note that section 9(2) of the British Columbia 
Business Practices and Consumer Protection 
Act provides that where it is alleged that a 
mortgage transaction is unconscionable, the 
burden of proof that the transaction was not 
unconscionable is on the lender. 

Section 8 of the Business Practices and 

Consumer Protection Act obliges a court to 
consider all the surrounding circumstances of a 
mortgage transaction where the lender knew or 
ought to have known:
[ 1 ]  whether the lender subjected the borrower 
or guarantor to undue pressure to enter into the 
transaction;
[ 2 ]  whether the lender took advantage of the 
borrower or guarantor’s inability or incapacity 
to reasonably protect his or her own interest 
because of the borrower or guarantor’s physical 
or mental infirmity, ignorance, illiteracy, age or 
inability to understand the transaction;
[ 3 ]  whether at the time the transaction was 
entered into, the cost of the transaction grossly 
exceeded the cost to like borrowers;
[ 4 ]  whether at the time the transaction 
was entered into, there was no reasonable 
probability of repayment; 
[ 5 ]  whether the terms were so harsh or adverse 
to the borrower as to be inequitable. 
PRACTICAL TAKEAWAY: Record in writing  

the facts in situations where you are dealing  

with a mortgage transaction that has harsh  

or unusual terms or higher than usual interest 

rates or fees. It is always best to send the 

borrower out for independent legal advice and 

you should also specifically warn your lender 

client that the transaction may later be set aside 

or varied. Note that you may not be privy to 

all the surrounding circumstances even if your 

client is so aware.  

In Bank of Montreal v. Jamieson, 2011  
BCSC 1141, the Court considered the appeal  
of an order nisi granted to the Bank of Montreal 
due to the evidence not being “manifestly clear” 
that there was no defence of unconscionability 
that deserved to be tried. The Court 
determined that:

Here, the evidence of the appellants’ lack of 
financial acumen, their negative net worth, the 
manner of their solicitation and offer of the cash 
back mortgage, in circumstances where they went 
to the Safeway to buy groceries and left with a 
pre-approved mortgage for $150,000, raises the 
question of whether the loan transaction was 
unconscionable.

And:
Accordingly, the issue of whether the mortgage 

is void for unconscionability by reason of the 
manner and circumstances in which it was 
solicited is referred to the trial list. That triable 
issue also includes the question of whether, in 
the circumstances of this case, the bank had any 
obligation to insist or require that the appellants 
obtain independent legal advice from a solicitor 
and whether the bank breached that obligation. 
PRACTICAL TAKEAWAY: Do not just 

recommend independent legal advice on 

certain occasions. Insist on it as often as you 

can. Consider the position of the borrower(s) 

and the how they were solicited by your lender 

client. Be prudent and aware of unusual forms 

of solicitation, such as a lender persuading 

a borrower to grant a mortgage, even if the 

borrower ultimately signed the mortgage 

documents. 

PRACTICAL TAKEAWAY: Always be careful 

of the context surrounding refinancing deals. 

Terms agreed to between the lender and 

borrower not within the registered charge may 

delay and give rise to a bona fide triable issue in 

a foreclosure proceeding. Ask your lender client 

for the context and any additional agreements 

surrounding the mortgage transaction.

The law evolves. And as such, so must your 
professional procedures and practices. 

The above article is meant to summarize 
certain general issues surrounding mortgages 
but the author advises that the article is not a 
substitute for legal advice on a specific lending 
transaction. Each such transaction has its own 
particulars and you should seek appropriate 
professional and legal advice on each loan 
transaction.
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You should seek appropriate 
professional and legal advice 
on each loan transaction
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